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FLOKIDA CONTESTED ELECTION OF UNITED STATES 

SENATOR. 



The Special Committee of .the Senate of the United States met on 
the morning of Thursday, June 10th, 1852, in the Supreme Court 
room, at the Capitol, Washington city. 

Present, Mr. Bright, Mr. Mason, Mr. Davis, Mr. Pearce. 

Sitting member, Hon. S. R. Mallory; contestant, Hon. D. L. 

YULEE. 



ARGUMENT. 



EDWIN M. STANTON, on behalf of Mr. Yulee, the contestant, addressed the coiii- 
tnittee as follows: . 

Mr. Chairman, and gentlemen of the Committee: I deeply regret 
that the illness of my associate counsel compels me to proceed with 
this argument in his absence. In undertaking to discuss the grave 
and important question under consideration , I beg leave to disclaim the 
presumption of supposing that your judgments can be influenced by 
any observations of mine, except so far as they may be supported by 
reason and authority. My sole airti, therefore, will be to present the 
claimant's case briefly and plainly as I can, with the precedents and 
authorities on which it rests; thereby to relieve the Committee from- 
some portion of the labor of research that might otherwise be encount- 
ered in this investigation. 

On the 4th of March, 1851, a seat in the Senate of the United States 
from the Slate of Florida, became, vacant. That seat is held by Mr. 
Mallory. It is claimed by Mr. Yulee. To which of them it right- 
fully belongs is the question for your judgment. In considering that 
question a preliminary inquiry presents itself as to the jurisdiction of 
the committee, its nature and extent, and the law by which the exer- 
cise of that jurisdiction is to be governed. 

The Constitution provides that *^each House shall be the judge of 
the election, return, and qualification of its members." The conveni- 
ence of deliberative bodies has sanctioned the practice of referring im- 
portant questions to a select number of their body, in whose wisdom 
and judgment confidence can be placed. This is now the universal 
practice in all election cases. The decision of the election committee 
of the House of Commons is said to be final and conclusive. Although 
such is not the case here, yet great weight and consideration is justly 
due to the opinion of a commiUee so organized. 

The jurisdiction of this Committee, then, being derived from the 
Senate, under the Constitution, its nature and extent, and the law that 
governs it, must be the ^ame that regulates the action of the Senatorial 
body. It is, in its nature, strictly judicial. This is manifest by 
analogy to similar acts of other deliberative bodies, by the opinion of 



jurists^ and by the import of the Constitution. ^^Besides its legislative 
capacity," says Sir William Biackstone, speaking of parliamentary 
elections, ^^each House bas a judicial capacity for the maintenance^ 
among other purposes, of its own authority and independence, and it 
is in its judicial capacity that it takes cognizance of elections." ^^The 
Commons, in their House," says Lord Coke, speaking of the same 
subject, "have a power of judicature. The rule, the only rule, to 
regulate this power of judicature, is a part of the law of the land.'*" 
So, in his commentaries, Chancellor Kent observes: "Each House is 
made the sole judge of the election, return, and qualification of, its 
members. The same power is vested in the English House of Com- 
mons, and in the State legislatures, and there is no other body knowa 
to the Constitution to which this power might be safely trusted. It is 
requisite to preserve a pure and genuine representation, and to control 
irregular, corrupt, and tumultuous elections. As each House acts ia 
these cases in a judicial character, its decisions, like the decisions of 
any other court of justice, ought to be regulated by known principles 
of law, and strictly adhered to. for the sake of uniformity and cer- 
tainty." 1 KenVs Convm.y 235. 

The question of Senatorial membership, in the Rhode Island case^ 
was said, by the distinguished parliamentary jurist who now presides 
over that body, to be "a judicial question." And the Constitution, 
by its very terms, declares that each House shall be "the judge." The 
judicial nature of the question is not. only indicated, but its limits are 
defined by the Constitution, embracing the election, the return, and 
the qualification of members. It had been seen, by the experience of 
Parliament, that important questions might arise with regard to each of 
the enumerated particulars. By accident, by mistake, or by frauds 
seats might be obtained by persons not elected, persons duly elected 
might not be returned, and others returned who were neither elected 
nor qualified. Hence, the framers of the Constitution, when the foun- 
dations of this Government were laid, not only declared the judicial 
nature of the question, and the capacity in which it should be decided, 
but enumerated its subjects, and established over them the sole judg- 
ment of each House as a constitutional function. 

From its judicial nature it follows that this jurisdiction must be 
guided, directed, and controlled by law. This is manifest by the au- 
thorities before mentioned, and also by the import of the Constitution. 
To judge, implies a known standard of judgment, distinguished from 
arbitrary will or mere discretion. While^ in a legislative capacity, con- 



siderations of convenience, temporary expediency, party interest, or 
personal feeling, may, and sometimes legitimately, become the rule 
of action ; yet judicial functions must ever be governed by rule, guided 
by law. This is eminently the case in a question of membership in a 
body vested with the supreme attribute of sovereignty the law-making 
power, and to which, by the Constitution, the official conduct of other 
judges is made amenable. It would be a strange solecism to impose 
upon such a tribunal the duty to judge, with no law to guide its judg- 
ment, or to clothe it with power of judgment above and beyond the 
law. 

Since, then, this committee, representing the Senate as judges in the 
exercise of a high constitutional function is a judicial tribunal of special 
jurisdiction, regulated by law, it is- obvious that the rule of its action 
must be — first, the Constitution of the United States, and the common 
law which, as its basis, forms the rule of its construction and interpret- 
ation ; and, secondly, the State constitution and laws, so far as they 
are not controlled by acts of Congress and the Federal Constitution. 
These furnish the rule of this judicature. And this view will exhibit 
the ground on which the claimant presents his case^ sundered from all 
extrinsic feelings and interests, to be measured by the Constitution and 
laws by which alone he seeks favorable judgment. 

The history of the case is briefly this.' Florida being admitted into 
tlie Union as a State in 1845, two Senators were then elected, of whom 
the term of one would expire on the 4th of March, 1851. Anticipat- 
ing this event, the legislature of that State, in the preceding January, 
undertook to fill the vacancy. Mr. Yulee claims that it was filled by 
his election on the 13th of January. Mr. Mallory claims that it was 
illed on the loth by his election ; and he, being in possession of the 
Eeat, the burthen is, in the first instance, on the claimant. But if it 
lie shown that there was a valid election on the 13th of January, then 
that burthen is discharged, for there would, in that case, be no vacancy 
to be filled on the 15th, and all legislative action in that regard would 
le void. So that the case resolves itself into the simple inquiry, whether 
there was a valid election on the 13th of January. If there were, it is 
EOt disputed that Mr. Yulee is the person elected; if there were not, 
he makes no claim to the seat. The legislative acts of that day being 
set forth in the journals produced by both parties, there is, in respect 
to them, no dispute. So that the case comes finally to the single point 
of judgment upon the legal efiect of those acts, whether in law they 
constitute an election. To that question I now beg to direct the atten- 
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tion of im committee ; and in discussing it I shall confine my observa- 
tions strictly to the matters appearing on the record, without regard to 
the extrinsic facts and statements 'presented by either party. 

The Federal Constitution provides that Senators in each State "shall 
be chosen by the legislature." That choice is to be by what is techni- 
cally termed "election," as is signified by the use of that expression in 
connexion with the choice of Senators^ Representatives, and other offi- 
cers. When, where, and how that election shall be held, whether 
upon view, or by poll, by mva voce vote, or by ballot; by the concurrent 
vote of both Houses, each acting in its own chamber, or by a joint 
meeting, is left to the legislature, which may prescribe the time, place, 
and manner of holding the election. But the Constitution being an 
instrument of enumeration, and not of definition, what will constitute 
an election, when held, is not defined, and can only be ascertained by 
reference to the common law, which, being in existence at the formar 
tion of the Constitution, is regarded by judges and jurists as the great 
basis of American jurisprudence — the guide, expositor, and rule rf 
constitutional construction. 

There was, at an early day, a dispute in reference to the influence 
of the common law upon Federal institutions; but that soon ended, 
for it is now agreed on all hands, that, while the common law is net 
a source of jurisdiction or power, they being derived only from ttie 
Constitution, yet, upon subjects over which the Constitution has con- 
ferred jurisdiction, the maxims and rules of proceeding of the commoa 
law, in similar and analogous cases, are to be adhered to Where 
the Constitution is silent. In such cases the common law governs the 
course of proceeding, affords the tule of decision, and is to be regarded 
as a part of the law of the land. This is now the doctrine of jurists of 
both schools, being equally the sentiment of Tucker, Kent, and Story, 
and daily acted upon in every department of the Government. 

By the common law, election signifies "a choice by the major part 
of those who have a right to choose, and who exercise that right." It 
has two essential elements — the right to choose, and the exercise of 
that right. This signification of election is established by elementarj 
writers, and by parliamentary and judicial decisions, which, being cited 
at large in the claimant's printed brief, I need only here refer t* 
Mdle on Elections J 100, 101 ; Simeon on Elections, 128; Chambers 
on the Law and Practice of Elections. 

By the constitution of Florida this rule of the common law is a part 
of the fundamental law of that State, and is the only rule that deter- 



miaes questions arising upon the State elections. In 1822, the Terri- 
torial legislal ure, by a special act, declared the common law of England, 
and the statutes in aid of the common law ^* of a general nature prior to 
the fourth year of James L, to be in force in that Territory, and re- 
pealed all other ordinances and provisions. This act was continued 
by the Council of Revision in 1829; and by the schedule accompany- 
ing and forming a part of the Constitution, it was continued in force; 
so that now, by express constitutional sanction, this rule of the common 
law is a part of the organic law of the State, governing all electoral 
bodies and elective acts within the State of Florida. 

If, then, this question be decided as a judicial question, whether it 
be decided in reference to the Federal Constitution or the State Con- 
stitution and laws, the rule of the common law is the rule of its deci- 
sion. It is the rule which regulates that power of judicature which the 
Seriate exercises over the election of its members from Florida. 

Applying the rule to the present case: Tlie Constitution provides 
that Senators in each State '-Shall be chosen by the legislature,^^ name- 
ly, by that body having authority to do the legislative business of the 
State. Autiiority to do its legislative business is vested, by the Consti- 
tution of Plorida^ in a majority of each House composing its General 
Assembly. The General Assembly consists of forty Representatives 
and nineteen Senators, a majority of whom constitutes a ' 'quorum to do 
business." Ten Senators and twenty -one Representatives being a ma- 
jority, constitute a quorum of each House; and that number being 
present, upon well-established legal principles, business may be trans- 
acted by the major part of them; so that, a quorum being present, six 
Senators and eleven Representatives may transact business, and, by 
consequence, may choose a Senator; and their choice, if made in the 
prescribed time, place, and manner, would constitute an election. By 
viva voce vote, namely, designating by name the object of choice by 
the living voice, is the manner prescribed for ail legislative elections by 
the 17th section of the sixth article of the Florida Constitution. 

By the light, then, of the Federal and State constitutions, and laws, 
and their own journals, we have the legislature of Florida before us, 
on the 1 3th of January, 1851, in joint meeting, to choose a Senator. 
They are assembled in the hall of the House, duly organized, as aa 
electoral body — the President of the Senate in the chair, presiding. 
By a resolution passed four days before, the time and place of this 
meeting had been appointed, and its object, among other purposes, 
declared to be the election of a Senator. By their recorded names. 
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we know there were present forty representatives^ the whole number 
of the body, and eighteen senators, the whole number, save one. 
They have come together fully prepared to choose and ready to go 
into the election, for that fact has been announced by a committee of 
each house to the other. The presiding officer having declared the 
election of Senator to be now in order, the moment of choice is at 
hand. At that moment, Mr. Yulre, a qualified candidate, was pro- 
posed ; no other candidate being named, the poll commenced. Now, 
that law which, as we have seen, by express constitutional sanction 
sits in judgment over the act about to be performed, declares that, there 
being assembled a body competent to elect, a choice by the major part 
of those who may now exercise their right to choose will constitute an 
election. 

Looking then to the journals, we behold this result : In answer to 
their names, as the roll is called, forty representatives and eighteen 
senators attest their presence, and the existence of a body competent 
to choose. Of these, nine senators and twenty representatives exercise 
their right, declare their preference, and by a viva voce vote express 
their choice. There is no conflicting preference, no opposing choice 
expressed. The remainder of the assembly, refraining t^ exercise 
their right, or acquiescing in the choice of their colleagues, when their 
names were called voted *^ blank." When, therefore, the poll ended, 
it exhibited a choice, by more than a majority of a quorum, for, one 
candidate, and no choice for any other. The election was therefore 
perfect, and David L. Yulee, being the unanimous choice of all who 
exercised the right to choose, in the time, place, and manner prescribed,, 
he, by the constitution and laws of the State, was duly elected Sena- 
tor ; and as such is entitled to the seat here contested, and which now 
abides the judgment of this committee. That their judgment should 
accord with this view, I shall now proceed to show by authorities, 
precedents, and decisions derived from elementary writers, parliamen- 
tary and legislative records, and judicial reports, English and American, 
ancient and modern. ^ 

Before referring to these, it may be well to consider what weight is 
due to them, for it has been, and doubtless may again be, urged against 
some of them, that they are ^^British laws," relating to elections by 
municipal and other corporations "having no political power," bearing 
no "similitude to the constitution of a sovereign State," and, there- 
fore, ought not to be here invoked. Kay, it is said, that State sov- 
reignty is degraded by the analogy, and Southern men, especially, 
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repel it. These are the objections urged to these authorities on pages 
12, 14, 15, and 16 of the printed argument of the sitting member. 
The taint of ^ ^British law" might, before some tribunals, be regarded 
as a fatal objection. But when it is remembered that British law was 
brought by the colonists to this continent with their own persons; that 
it prevailed in all the colonies when they separated from the mother 
country; that it prevailed in all the States when the Federal Constitu- 
tion was formed; that it has been adopted into their organic law by 
the constitution of nearly every State; that the British parliajifient is 
the model and prototype of Federal and State legislatures, their most 
important rules of judgment and proceeding being derived from the 
rules of parliament; that British law is regarded as the rule of judg- 
ment by the Senate in the exercise of its most solemn judicial function 
as a high court of impeachment; that it is regarded as a rule of judg- 
ment upon property and personal right by the Supreme Court and by 
all judicial tribunals; that in every Stale it is regarded as a rule to 
determine important questions of life, liberty, and property; that the 
Territory of Florida adopted the common law of England in prefer- 
ence to all other laws and provisions; and that now, by express con- 
stitutional sanction, British law has been incorporated into the consti- 
tution of that State, and is a part of its organic law. When this is 
remembered, the objection of '^British law" can here have no force. 

Neither has the objection in regard to corporate elections any more 
weight. The authority of any adjudged case depends upon the anal- 
ogy in question and rule of decision it bears to the case under consid- 
eration. However close that analogy, there will alwaya.be some 
points of difference; but, if they relate neither to the question, nor to 
the rule of decision, they are of no more importance than difference in 
the name, height, features, or lineage of the parties. If the question and 
rule of decision be the same, then the adjudged case, as evidence of the 
law, may guide to a correct decision of that under consideration. Now, 
here the question is, what constitutes an election by an Aggregate body? 
What powers are to be exercised by that body, whether municipal, 
moneyed, ecclesiatical, eleemosynary, or political, is not in dispute, and 
can be of no consequence. But legislatures and corporations, having 
elective powers, being alike aggregate bodies, there is in the exercise of 
their elective functions, a close analogy between them. And hence^ 
by analogy to parliamentry decisions, corporation elections have been 
judged; and by analogy to corporation elections parliamentary mem- 
bership has been determined. 
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Neither is there any thing degrading to State sovereignty in th is 
analogy,- f%r municipal corporations are the originals of legislative 
bodies and elective governments. We are told by history that the 
earliest institutions of political sovereignty, or the first collections of 
individuals for purposes of common government, were derived from 
municipal corporations. Thcoe established in Britain by Roman policy, 
were, for a long period, the only vestiges of government there. And, 
upon their remains jvere established those elective forms of govern- 
mennt which are now the foundations of civil and political liberty 
among modern nations. And, on a late occasion, we were told, by a 
great American jurist, that the sure foundations of American lib- 
erty and the success of federal institutions, is to be ascribed to the 
familiarity and experience of the colonists in the practice and elective 
forms of their municipal corporations. 

Hence, to ask this committee to disregard authorities and precedents, 
because they are British law, or relate to corporation elections, is ask- 
ing them to scorn the unerring light that has hitherto safely guided the 
path of American statesmen, legislators, and judges. The objection 
is an admission, that, if your judgment be guided by their light, they 
may lead to a decision in favor of the claimant. How they will do so, 
I now proceed to show. 

But first, it is to be remembered that at the moment when the elec- 
tion " was in order," Mr. Yulee was proposed as a candidate ; that no 
other candidate being proposed, the poll commenced ; that from its 
commencement, throughout its progress, and until the end, there was 
no other candidate before the body ; and that when the poll was fin- 
ished it disclosed a choice for him and no choice for any other; one- 
half the assembly having designated their choice by pronouncing his 
name, while the remainder of the assembly voted " blank." The legal 
eflfect of these blanks is the point now in judgment 

They may be regarded in three aspects. First, as indicating the 
presence of elect6rs who are silent as to the object of their choice, or 
refuse to vote ; or, secondly, as indicating the dissent of electors to a 
designated candidate, themselves expressing no other choice ; or, 
thirdly, as votes cast by electors, with full knowledge that they were 
not given for an existing qualified person. There is no other view in 
which they can be regarded, and each may be considered in its order. 

If these blanks are to be regarded as equivalent to silence or refusal 
to vote, then, as it was in the order of duty for the assembly at that 
moment to choose, and to that end that each member, when called 
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upon^ should; by name^ desigDate the object of his choice^ the refusal 
of some to perform that duty is regarded in law as an acquiescence in 
the choice of those who did perform it. The rule is thus stated in 
Male on JElectiofis, 101 : ^' If there be no competitor to dispute the 
choice^ nor any j)roposed, there can be no doubt who is the person 
elected, though ^ome, or even the larger part of the electors do not 
give their voices:^ So also in AngeU and Ames on Corporations y 
76, it is stated as follows : " After an election has been properly pro- 
posed, whoever has a majority of those who vote, the assembly being 
sufficient, is elected, although a majority of the entire assembly alto- 
gether abstain from voting, because their presence suffices to constitute 
the elective body, and if they neglect to vote it is their own fault, and 
sliall not invalidate the act of the others, but be constrqed an assent to 
the determination of the majority of those who do vote.*' 

Again, if the blanks be regarded as indicating a dissent by the elec- 
tors to a designated candidate, themselves expressing no other choice^ 
then, as such dissent is a mere negation that might defeat the ordained 
duty of the body to choose, it is regarded as a nullity, whereby the 
designated candidate becomes the choice of the whole assembly. The 
rule is thus expressed : ^^ Such an election is valid, though the majority 
of those whose presence is necessary to the assembly protest against 
any election at that time, or even the election of the individual who 
has the majority of votes; the only manner in which they can effectu- 
ally prevent his election is by voting for some other qualified person. 
Where a majority protest against the election of a proposed candidate, 
and do not propose any other candidate, the minority may elect the 
candidate proposed." Angelland AmeSy 75. 

. A leading case illustrating this doctrine is known in the books as 
'^The King against Foxcroft," or '^Oldknow against Wainwright," 2 
Burrows y 1017. Upon that occasion there were twenty-one electors 
present, nine of whom voted for the only qualified candidate in nomi- 
nation, twelve refused *to vote, and eleven of them protested against 
the election. The case coming before the King's Bench upon a writ 
of quo warranto, it was held that, as there was but one qualified can- 
didate who was voted for, the election was good and judgment was ren- 
dered in favor of the person who had received only nine votes. Lord 
Mansfield said: ^^ Whenever electors are present and do not vote at all^ 
they virtually acquiesce in the election made by those who do." "And 
the whole court agreed," as the case is reported in Blackstone^s Reports, 
229 y " the election is clearly good; the eleven protesting dissenters hav- 
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ing voted for nobody, could not put a negative upon the only man put 
in nomination." 

Finally, if the blanks be regarded as votes cast by electors, with full 
knowledge (of which knowledge there can here be no doubt) that they 
were not given for an existing qualified person, then they are to be re- 
garded as votes voluntarily thrown away, whereby the votes given for 
the qualified candidate are considered in law as the legal majority^ 
without regard to the number of those thrown away, whether they be 
an equal or a greater number. Of the numerous cases establishing this 
rule, I shall only refer briefly to the leading ones. 

The first in order of time is that of the Queen against Boscawen^ 
decided in the 13lh of Anne. On that occasion there were twenty 
electors present, ten of whom voted for a qualified candidate, and ten 
for one not qualified. It was adjudged by the King's Bench that the 
ten votes given for a candidate not eligible w^re thrown away, and that 
the other candidate was duly elected. This case was followed by that 
of the Ki7ig against Withers^ on which occasion there were eleven 
electors present, five of whom voted for the only eligible candidate in 
nomination, and six for one who was not eligible. The court held that 
the five votes were a legal majority that elected. 

The next in order is the case of Taylor agaiiist the Mayor and 
Aldermen of Bath, upon the authority of which the Fife election in 
the House of Commons was decided. On that occasion there were 
twenty-eight electors 5 the law expressly required ^Hhe major part of 
them" to constitute an election; thirteen voted for an eligible candidate, 
and fourteen for one not eligible. The case, coming before the King's 
Bench on an application for a mandamus y it was tried by a jury, and the 
chief justice instructed the jury, ^^that if they were satisfied the electors 
^ had notice of Bigg's want of qualification, they should find for the 
^ plaintiflT, because Bigg, not being qualified, was to be considered as a 
^ person not in esse, and the voting for him a mere nullity; and that 
^ those who did vote for him were to be considered as virtually consent- 
^ ing to the election of Taylor," The case coming before the court in 
Banc J the judgment was affirmed, and for the reason that those ^^who 
' voted for a person whom they knew to be unqualified at the time they 
^ voted for him, their votes must be considered as thrown away; and 
* they were to be deemed as not voting at all, or as consenting te the 
^ election of Taylor. For that their dissent could no way be regarded, 
^ because their voting for a person not qualified was the same as if they . 
^ had voted for a person not existing or dead; and, therefore, they could 
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^ not be considered as voting against Taylor, since no man could vote 
^ against another but by voting for somebody else." 

In Claridge against Evelyn and others y 5 Bam, 6f Aid., 81, there 
were two candidates. Forty -four votes were given for an eligible can- 
didate, and eighty-seven for one who was a minor. The case coming 
before the King's Bench, it was held that minority was a disqualifica- 
tion, and the eighty-seven votes being given with knowledge of the fact 
of- minority, must be regarded as thrown away, and, therefore, the 
other candidate was elected. 

In the case of the King against Hawkins, 10 East., 210, all the 
preceding cases were reviewed. On that occasion there were forty 
electors, twenty-two of whom voted for a candidate who was not eli- 
gible, and eighteen for one who was eligible; and, after examination 
of all the cases, it was decided by the King's Bench that the eighteen 
votes were a legal majority that elected. 

So the law has uniformly been regarded in England. It came, in 1847, 
again into discussion in the case of Gosling vs. Veley, 7 Ad. and Ellisy 
439. That was a. case arising upon the assessment of a church rate; and 
it was decided by analogy to the law of elections. I shall beg permission 
to read a few passages from the opinion of Lord Denman in that case, 
because, after a review of all the authorities, it states the rule and the 
reason for it with: more clearness and precision than I can express it. 
His lordship observes: ^^Upon the argument of this case, the counsel 
for the defendant did not siirink from meeting his opponent on this 
principle. Majority he truly asserted to mean legal majority; and he 
contended that, although there might be, numerically, more vestrymen 
priesent who were in intention adverse to the rate than those who voted 
for it, yet the majority of votes legally expressed wsls in its favor. This 
position he sought to establish by showing that the vestrymen who were 
so adverse had thrown away their votes; and he likened this case to 
those which have been decided in regard to corporate assemblies for 
corporate elections, or the meetings of freeholders or burgesses in elec- 
tions to the House of Commons. It may be convenient, therefore, in 
the first place, to examine into the principle on which this rule, as to 
corporate and other elections, appears to have been established. First, 
the cases in which the rule has been either stated or applied, in regard 
to corporate elections, are very numerous. It may be sufficient to refer 
to four of the most important, either for the arguments or the judg- 
ments." After referring to some of the cases which have just been 
mentioned, his lordship proceeds: "Where an elector, before voting, 
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receives due notice that a particular candidate is disqualified, and yet 
will do nothing but tender his vote for him, he must be taken volunta- 
rily to abstain from exercising his franchise; and therefore, however 
strongly he may in fact dissent, and in however strong terms he may 
disclose his dissent, he must be taken, in law, to assent to the elec- 
tion of the opposing and qualified candidate; for he will not take the 
obly course by which it can be' resisted — that is, the helping to the 
election of some other person. He is present as an elector; his pre- 
sence counts as such to make up the requisite number of electors where 
a certain number is necessary; but he attends only as an elector to per- 
form the duty which is cast on him by the franchise he enjoys as elector; 
he can speak only in a particular language; he can do only certain acts; 
any other language means nothing; any other act is merely null; his duty 
is to assist in making an election ; if he dissents from the choice of A, 
who is qualified, he must say so by voting for some other also qualified; 
he has no right to employ his franchise merely in preventing an election, 
and so defeating the object for which he is empowered and bound 
to attend. And this is a wise and just rule in the law. It is necessary 
that an election should be duly made, and at the lawful time; the 
electoral meeting is held for that purpose only; and but for this rule 
the interest of the public, and the purposes of the meeting might both 
be defeated by the perverseness or the corruption of electors who may 
seek some unfair advantage by postponement. If, then, the elector 
will not oppose the election of A in the only legal way, he throws 
away hfe vote by directing it where it has no legal force; and, in so 
doing, he voluntarially leaves unopposed i, e., assents to the voice of 
the other electors." 

Again, his lordship says: 

^'If the disqualification be of a sort whereof notice is to be presumed, 
none need expressly be given; no one can doubt that if an elector 
would nominate and vote only for a woman [and 1 can see no differ- 
ence between this case and tHat of blanks,] to fill the office of mayor 
or burgess in parliament, his vote would be thrown away; there the 
fact would be notorious, and every man would be presumed to know 
the law upon that fact." 

Again, he says: 

^Mt will not escape observation that, in all these cases, the law re- 
quired the concurrence of a majority of the electors present to make 
the election good. In none of them could it be stated, as a tenable 
proposition, that the minority could bind the majority, or make a good 
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election against their votes. In all of them, too, the numerical majori- 
ty were, de factOy opposed to the election made. Yet this fact was 
never considered as rendering the election, in law, other than by an 
actual majority." 

Finally, the rule is thus stated, in nearly the same terms, in the last 
and most complete work on corporations. In treating of the subject of 
^^majority" it states the philosophical distinction between a legal ma- 
jority and a merely numerical majority. "Majority, in all cases,' ^ 
says Grant, speaking of the subject under the title majority ^ ^^means 
legal majority, whether it be the numerical majority or not; for, if the 
numerical majority direct their votes where it can have no legal effect^ 
they, by so doing, voluntarily leave unopposed, that is, they assent 
to, the voice of the other electors." Grant on Corporations ^ 69. 

To these may be added a longroU of parliamentary decisions to the 
same effect, which, being cited at large in the printed argument of 
the claimant, I need only here refer to it. They, with the cases; 
which have just been mentioned, show a uniform course of decision 
for more than two hundred years, and afford upon the subject before 
us a degree of judicial light seldom presented in legal discussion. 
This then being the state of the law in England, both in regard to cor- 
porate and parliamentary elections, I now beg to refer the committee to 
American authorities and precedents. 

On the 14th of May, 1787, the deputies assembled in convention at 
Philadelphia to form the Federal. Constitution. Having chosen Wash- 
ington for President on the 27th, Wythe, Hamilton, and Pinckney, 
were appointed a committee to draw up rules to be observed as stand- 
ing orders of the convention. Thirteen states were represented in the 
convention, in each of which the common law, adopted by Florida, 
prevailed. The first order established the rule of the common law, 
that a majority should constitute a quorum, and questions be decided 
by a majority of the quorum present. That order is in these words: 
^^A house to do business shall consist of the deputies of not less than 
seven states; and all questions shall be decided by the greater number 
of those which shall be fully represented. — Journal of the Convention^ 
62. Here will be observed a striking proof how closely the model of 
this' convention has been followed. The function of a quorum to da 
business, is the identical term employed tO; describe the legislative 
function in the constitution of every State in the Union, save three ; 
and in them, the equivalent terms ^^(ransact business," or ^^ proceed 
to business," are employed. The rules being adopted on the 29th, 
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the convention proceeded ^^to do business/' and two days thereafter, 
on the first of June, the question before us was presented to the con- 
vention . 

Upon a question relating to the Presidential term there were ten 
States present and voting, five in the affirmative, four in the negative, 
and one being divided expressed no choice, and its vote was therefore 
blank. Placing this vote alongside the vote in the Florida legislature, 
the analogy between them will be seen. Both bodies were organized 
upon the basis of the common law, having one by order and the other by 
constitution, the same rule of decision. In both, all the votes were less 
than the whole number of the body, and more thaA a quorum. In 
each, the afiirmative vote was less than a quorum, more than a ma- 
jority of a quorum, and just one half of those present and voting. 
In each, the value of a vote expressing no choice was to be estimated, 
and upon its legal effect the question turned. If it were counted as a 
dissent, the election in the one case, and the question in the other, 
were lost. If it were not counted as a dissent, the election and the 
question were carried. By the judgment of the convention, the vote 
expressing no choice was not counted as a dissent, and the question 
was decided in the affirmative. If their judgment is of any authority, 
it demands a similar judgment in favor of the claimant. The most 
acute discrimination can discern no difference in principle between 
the cases, or, if there be any, it is in favor of the claimant^ for, in the 
convention, the negative vote was nearly equal to the affimative; and 
the division arose from a manifest inability to unite in a choice, 
which is the most favorable construction that can be given to the 
Florida vote. 

Four days afterwards, on the 5th of June, the case was presented 
in a more striking form. On a question relating to the judicial system, 
there were eleven States present and voting, five in the affirmative, 
four in the negative, and two divided, and therefore blank. Here the 
affirmative vote was less than a quorum, less than one-half of those 
present and voting, the negative and blank votes being the greater 
number. By the judgment of the convention the question was decided 
in the affirmative. 

On the llth of June, upon a question relating to the power of 
making amendments to the Constitution', the question was presented 
in the same form as in the first instance, and received the same decision. 
On the 6th of July, on a question relating to the raising of revenue, 
and the power of the Senate and the House in respect thereto, th^re 
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were again eleven States present and voting, five in the affirmative, 
three in the negative, and three divided, and therefore blank. By the 
judgment of the convention the question, as in the preceding instances, 
was decided in the affirmative. But it had now become apparent that 
the case thus frequently arising upon the most important occasions, 
the rule of its decision must exercise a serious influence upon the work 
of the convention; and, upon a question moved and seconded, ^^ whe- 
ther the vote so standing was decided in the affirmative," it was de- 
<;ided that it was, by nine in the affirmative and two in the negative. 
It is to be observed that this determination was not an exercise of will or 
of choice, but a judgment of law, for two States opposed to the origi- 
nal proposition, and two divided upon it, sustained the judgment. 

This solemn judgment of the convention was never again disputed, 
although the question arose thrice within a few days; on the 12th of 
July on a question as to the taking of the census; on the 14th of July 
upon direct taxation; and on the 16th of July upon the equal repre- 
sentation of the States in the Senate. On this occasion, there were 
again ten States present and voting; five in the affirmative, four in the 
negative, and one divided, and therefore blank. By the judgment of 
the convention the question was decided in the affirmative; and thus 
the equal representation of the States in the Senatorial body, now a 
main feature of the Government, and which was then one of the most 
important and difficult questions before the convention^ received its 
determination by an application of the same rule under which this 
seat in the Senate is now claimed. 

Two other instances merit notice — one from the state of the vote, the 
other from the nature of the question. On the 18th of July, on a pend- 
ing question, there were eight States present and voting, four in the 
affirmative, three in the negative, and one divided, and therefore blank. 
Here the affirmative vote was less than a quorum — a bare majority 
of a quorum — and less than one-third of the whole number of the 
body; yet, by the judgment of the convention, it was determined by 
the positive vote in the affirmative. 

On the 17th of September the work of the convention approached its 
close; for, on that day, the Constitution was agreed to and finally en- 
grossed. But there remained on that day one question to be settled, 
which, if notsetded, the Constitution would have been an abortion; 
the Union would not have been formed, or, if formed, soon severed. 
The difficulty and danger of that question had been felt from the out- 
set. It seems to have been postponed until the last moment, and thea 
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only reluctantly approached, when it might clearly be seen how fair a 
work would be destroyed if it were not settled. It was the provision in 
regard to slave property, and the recovery of fugitive slaves. The 
nearest approach to an adjustment of that question that had yet been 
reached was in the last clause of the second article of the revised Con- 
stitution, in these words: ^^No person legaUy held to service or labor 
in one State, escaping into another, shall, in consequence of regula- 
tions subsisting therein, be discharged." By the light of present events 
we now clearly see, what was then foreseen, the effect of leaving the 
words, ^^legally held to service," a condition of that clause. On a 
motion to strike out the word ^'legally," there were eleven States pre- 
sent and voting — ^five in the affirmative, four in the n^ative, two di- 
vided, and therefore blank. By the judgment of the convention the 
question was decided in the affirmative, and the clause became as it 
now stands in the Constitution. 

Thus, by adopting in the outset, as a rule of judgment, upon their 
own votes, the rule which Florida adopted for votes in her constitution, 
by adhering to it from the beginning, throughout, and until the end, 
the convention was enabled to accomplish its work. It could have 
been accomplished by no other means. Upon what weight is due to 
these repeated decisions of the convention, I liave nothing to say. 
This only I beg you to observe, that on these several occasions the 
votes of nine States expressed no choice; when, had they been counted 
as dissents, the judgment would have been otherwise upon important 
features of the Government, affecting every department of it, executive^, 
legislative, and judicial; and its main principles — the power of amend- 
ing the Constitution ; the raising and appropriation of revenue ; the 
equal representation of the States in the Senate ; and, finally, the ob- 
ligation of the States in respect to the property and institutions of each 
other. Guided by their example, you will be led to a decision in favor 
of the claimant ; and no decision can be made against him without 
disregarding oft repeated judgments upon the same rule and a similar 
vote by the framers of the Constitution. 

Other examples have arisen out of Presidential elections — one occur* 
ring in Congress, the other in a State legislature. The incidents of 
Mr. Jefferson's election, in 1801, are now matter of familiar history. 
It is known that the election having devolved upon the House of 
Representatives, on the first ballot eight States voted for Mr. Jefferson, 
six for Burr, and two were divided. By the rule of the common law 
and of the convention, Mr. Jefferson would have been elected on the 
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^rst ballot ; but, by express provision of the Constitution of the United 
States, ^^a majority of all the States" was ^^ necessary to a choice.'^ 
Maryland having eight Representatives, was one of the divided States. 
On the 36th ballot, four of her Representatives put into the box (as 
they had done from the outset) their votes for Mr. Jefferson \ four others 
put in blanks. Here, then, was presented the precise case before us. 
There was in the box a certain number of votes for a single candidate, 
and an equal number of blanks. On the legal effect of the blanks the 
vote of the State depended. The Representatives who, when called 
upon to choose a President, put blanks into the box, performed the 
same act as the twenty-nine in the Florida legislature, who, when 
called upon to choose a Senator, voted ^^ blank." The legal effect of 
the blank ballot and the blank, voice was the same. To determine the 
legal effect of the blank ballot, there was no other rule than the rule of 
the common law ; and that rule being adopted by the constitution of 
Florida, was equally binding upon the legislature as upon Congress. 
By that rule it was decided, that the blanks expressing no choice, the 
positive ticket expressed the choice of the whole number. It was so 
decided in the presence of the most distinguished jurists of the age, in 
the face of contending parties that had stood over the ballot box in^ hos- 
tile array against each other seven days, without adjournment \ in the 
face of a House of Representatives, a majority of whose members were 
bitterly adverse to the successful candidate. And by that judgment, 
upon the Journals of Congress and upon the page of history, the 
unanimous vote of Maryland stands recorded for Thomas Jefferson as 
the solemn judgment of American constitutional law. And with it 
stands the judgment that, against votes for a single candidate, blanks 
are not to be counted \ and that, where there are votes for one quali- 
fied candidate, and blanks only, the positive vote expresses the choice 
of the whole number. We have before us two living witnesses and 
judges of that transaction — living by their writings — ^John Randolph 
and Mr. Jefferson. Writing to his step-father from the chamber of the 
House, at the very moment, Mr. Randolph said ; " On the 36th bal- 
lot there appeared, this day, ten States for Thomas Jefferson. The 
four Burrites from Maryland put blanks into the box of that State. 
The vote was therefore unanimous." On the next day, Jefferson 
wrote to Madison: <^The Maryland Federalists put in four blanks, 
which made the positive ticket of their colleagues the vote of the 
^tate." 
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The Presidential election of 1824 afforded another example. By 
the laws of New York the electors of that State were to be chosen by 
the legislature. In the month of September the Senate and House of 
Representatives assembled to choose them; one hundred and fifty -seven 
electors were present, seventy-nine being a majority. When the vote 
was taken there appeared seventy -eight votes for Adams electors, seven- 
ty-six votes for Crawford electors, and three blanks. The legal effect 
of the vote, thus standing, was referred to the judgment of the assem- 
bly, the presiding oflScer expressing the opinion that there was no 
choice. The question was considered by each House separately in its 
own chamber. The Senate at that time constituted the supreme judi- 
cial tribunal of the State, than whom there was in the Union no body 
of men more distinguished for political wisdom and legal acquirements. 
It numbered among its members Silas Wright and Bronson, the late 
chief justice of the State. In the House was Wheaton, one of the most 
distinguished American jurists, who advocated the same view now 
urged. After deliberation and full discussion, the Senate came to the 
conclusion, by a vote of 27 to 3, that, as the blanks expressed no^ 
choice, the election was determined by the positive vote; and, by a vote 
of 117 to 2, the House came to the same conclusion. From the re- 
ported debate that remains, we learn that they were led to this conclu- 
sion by a consideration of the same authorities and reasons that have 
here been urged. When it is considered that excited parties were so 
evenly balanced, that upon the legal effect of three blanks turned the 
choice of electors, upon whose vote might depend the fate of political 
parties and the administration of the government, this large preponder- 
ance of vote exhibits a signal triumph of law over party interests and 
personal feelings, and a deep reverence for those legal principles upon 
which American institutions and elective governments depend. 

The convention that adopted the constitution of Florida may also be 
mentioned. When that body assembled, it adopted the following reso- 
lution: ^'Resolved, That this convention proceed to elect, viva voce, a 
president to preside over the deliberations of this convention, and that 
a majority of the votes of all the members be necessary to a choice." 
There were two candidates. Judge Duval and Robert Raymond Reid. 
The convention consisted of 56 members; 55 were present, and, upon 
the vote being taken, there appeared 26 votes for Duval, and 27 votes 
for Reid. Although Reid's vote was not a majority of all the members 
of the body, yet it was a majority of all the votes that were given, 
53 only having voted. Regarding a majority of the legal votes that 
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were given as a majority of the votes of the body, it was resolved, 
^^that Robert Raymond Reid is duly elected president of this conven- 
tion." 

A few days afterwards, a doubt arising in the mind of the president 
of the convention in regard to the qualifications of an elector who voted 
for him, he vacated the chair; whereupon, on motion of his competi- 
tor, he was again unanimously elected. But, to remove all question 
in regard to the proper construction of the law in Florida, in relation 
to elections, the convention then adopted this resolution: ^^ Resolved, 
^ That the convention entertain a high sense of the delicacy evinced 
* by the president of this convention, in resigning the chair by reason 
^ of a supposed informality of the election; that it is hereby declared, 
^ as the unanimous sense of this House, that Robert Raymond Reid 
^ was duly elected president of this House, and that the seat has been 
' legally filled by him in conformity thereto." 

If Judicial authority could add weight to these exampjes, it is to be 
found in the sanction of American courts. On a question referred by 
the legislature of Maine to the supreme court of that State, that tribunal 
decided, that elections could only be determined by a majority of the 
legal votes; and an election could not be defeated by any other than 
votes given for a legal and qualified candidate. 7 Maine. 

In the case of Sudbury parish against Steams , 21 Pickering, 154, 
the supreme court of Massachusetts declared, after having reviewed the 
authorities which have been here referred to^ that the principle of all 
the cases, "founded in common sense, and established by authority, 
is, that a majority of the legal voters, who choose to vote, will always 
constitute an election." I have understood that since, in affirmance of 
the principle of the common law, and to remove all doubt, .there is a 
statute of the State in reference to their ordinary State elections, de- 
claring, on the same principle, that blanks shall not be counted. 

The same rule was declared by one of the supreme judges of Penn- 
sylvania, in the case of the Commonwealth against Green, 9 Wharton, 
580, arising out of the division of the Presbyterian church ; and al- 
though the judgment was afterwards reversed ugon a different point, yet 
upon this point its authority was not questioned. The case of the 
Commonwealth of Pennsylvania against Read, reported in 2 Ashmead*s 
Reports, 261, affords an elaborate discussion and striking illustration of 
the principles here involved. In that case, a treasurer for the county 
of Philadelphia was to be elected by the board of commissioners, 
consisting of twenty members. A majority of the board was necessary 
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to constitute a quorum. The law required the vote to be ^^by ballot; '^ 
but, upon a mistaken construction of their new constitution, the board 
decided to vote viva voce. Nineteen voted viva voce, but one refused 
to vote viva voce, and presented a vote, by ballot, for Read. The 
election being disputed by the commonwealth, on an information filed 
by the attorney general, it was decided that the viva voce votes were 
absolutely null and void ; but it appearing upon the face of the pro- 
ceedings that a competent number were pf^esent, and one legal vote, 
and no vote in conflict wilh that vote, it was adjudged that one vote 
elected. The same principle is recognised, moreover, in Hendreks 
vs. Decon, decided by the court of chancer}un New Jersey : Saxten*s 
Ch, Reps,, 621 ; Hoisted^ s Dig . , 404. It is there asserted that, where 
a majority of an elective body protest against the election of a proposed 
candidate, and do not propose any other, the minority may elect the 
candidate. This is recognised also by the decisions of courts in Mary- 
land and other States ; which, being referred to in the printed brief, I 
shall not dwell upon them. 

The origin of what thus seems to be a common sentiment of man- 
kind, in regard to the legal effect of votes expressing no choice, may 
be traced back through courts, legislatures. Congress, and the conven- 
tion, to the Parliament and common law of England; and thence, 
beyond, through the lapse of centuries, to Roman institutions, derived 
by them from the laws and practices of the Republic. From Adam's 
Antiquities we learn that the Romans were accustomed to vote by 
Centuries, a majority of Centuries constituting an election ; that, 
when the vote of a Century was equally divided, " it was reckoned as 
nothing," and that votes for any other than eligible candidates were 
disregarded. In Ferguson's history we have an instance of a consular 
election, where the two highest candidates being found ineligible, the 
election was adjudged in favor of the next highest on the poll. 

Although some examples may be found, arising from particular 
circumstances, or from loose and irregular practice, where votes being 
divided between different candidates and blanks, there has been held 
to be no election, yet laws, journals. Constitutions, and history, may 
be searched in vain for an example to sanction the doctrine that, where 
there is only one candidate, and blanks, the positive choice can be 
defeated by no choice ; or, that express votes for a single qualified 
candidate can be balanced or overcome by any number of votes for 
nobody. As in mathematics a single number is greater than a myriad 
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of cyphers, so, in law, a positive vote counts more than any number 
of blanks. But, to pursue this view of the subject no further — 

The rolls of the Senate exhibit a vacancy about to occur in the rep- 
resentation of Florida on the 4th of March, 1851 . Their own journals 
show the legislature of Florida assembled on the 13th of January to 
perform the constitutional duty of filling that vacancy by choosing a 
Senator. They show, not a quorum only, but the whole number of 
the body, save one, there assembled; that there was but one qualified 
candidate before the body when the poll commenced; that, from its 
commencement and until the end, no other candidate was named; and 
that, when the poll closed, a choice had been expressed for that candi- 
date, and no choice for any other. Judicial reports, parliamentary and 
legislative records, the opinion of writers, jurists, and statesmen, and 
the facts of history, all unite to declare him elected. 

To this view of the claimant's case three opposing views are pre- 
sented : 

FHrst, That the presiding oflScer, on the 13th of January, having 
declared there was no election, and the assembly having proceeded, 
on the 15th of January, to another election, wherein the sitting mem- 
ber was declared to be elected, and he having the governor's certificate 
to that effect — these facts establish his right to the disputed seat; and a 
different judgment by the Senate would be a disparagement of State 
.sovereignty. 

Secondly. That, although the claimant may have received ^^a ma- 
jority of the votes competent to elect," yet the election was not perfect 
unless so declared by the assembly; and, until that declaration was 
made, the legislature might reconsider, revoke, and annul their act^ 
^and proceed to another election. 

Third, That, although the claimant may have been elected in ac- 
cordance with the State constitution, yet its authority is not binding 
upon the legislature, and their right to elect a Senator being derived 
immediately from the Federal Constitution, they had the power to es- 
tablish, and did establish, a different rule, in accordance wherewith 
the claimant was not elected. 

These propositions, it is believed, contain the substance of the case 
presented on behalf of the sitting member. Some remarks in regard 
to each of them will conclude my observations on this case. 

The speaker's declaration and the governor's certificate are creden- 
tials which, on their face, in the first instance, show the holder's right 



26 

to the seat, they being what are usually termed the ^ ^election retujns." 
They are evidence of election, but if disputed, they are prima facie 
evidence only, and may be overcome by other proof. Such has been 
the uniform judgment upon their legal effect. In all contested elec- 
tions, legislative, congressional or parliamentaiy, such credentials have 
been held by the sitting member, and whenever a seat has been awarded 
to another, it has been against their force. By the Constitution, the 
power is vested in the Senate, and hence the duty imposed, to judge, 
not the evidence of election only, but the fact of election itself; and 
they may even go beyond, and examine individual qualification. If 
these credentials were to be regarded as conclusive, senatorial judgment 
would be an idle ceremony. The returns manifest the judgment of 
the State authorities as to who is elected, but because that judgment 
may be erroneous, is the reason why the power of revision and final 
judgment is vested in the Senate. This power of revision itself im- 
plies that there may be necessity for a different judgment. These 
returns, therefore, stand before the Senate upon the same ground, and 
are entitled to the same consideration and respect, and no more, as the 
judgment of a primary tribunal before any other fcourt of final revision, 
and a different judgment is no more disparagement of State sovereignty 
in the one case than in the other. The power of the legislature to 
elect, and of the Senate to judge, being alike derived from the Federal 
Constitution, are held by the same tenure, and have the same sanction 
of State authority. Senatorial judgment is but the exercise of a power 
expressly delegated by the States adopting the Constitution. There 
could, therefore, be no greater mistake, than to suppose that Senatorial 
judgment is any disparagement of State sovereignty. It is, on the con- 
trary, an instance of that division of power which it is the wisdom of 
constitutional governments to establish. The power to elect, by their 
own act, is vested in one body; the power to judge that act, by the 
rule of law, is vested in v another body. The form of the act may 
vary, but the rule of judgment should be uniform, and that uniformity 
is only attainable by vesting final judgment in a single tribunal. The 
legislatures being numerous as the States, their rules of judgment 
might not only be variable as their number, but change with changing 
parties and sentiment in each State, thus leading to endless disorder 
and confusion. 

Of this there could be no more striking proof than is furnished in 
the journals before us. They show five years history of l^slative 
elections in Florida, and in that short space, on the question, "what is 
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a constitutional majority for a State* officer," they exhibit a series of 
conflicting judgments between the presiding officer and the assembly; 
between the assembly of one year and the assembly of another year; 
between different branches of the same assembly; and conflicting 
judgments in the same branch. For proof of this I need only refer 
to the cases cited by the sitting member in his own argument. Thuff 
the presiding officer was of opinion that Anderson was elected solicitor, 
the assembly decided he was not. The presiding officer was of opin- 
ion that Lancaster was elected judge, the assembly decided he was not. 
The presiding officer was of opinion that Floyd was elected speaker, 
the senate decided he was not. The presiding officer decided that 
Beard was not elected register, the assembly decided that he was 
elected. 

Again, in 1845, both branches of the legislature resolved that a ma- 
jority of all the members should be necessary to determine all legisla- 
tive elections. In 1847, both branches resolved that Beard was elected 
by a majority of a quorum. In Lancaster's case the House resolved 
that he was elected; the Senate resolved that he was not. InHogue's 
case the House res6lved that he was elected; the Senate resolved that 
he was not. In the election of United States Senator, in 1848, the 
Senate resolved that he should be elected by a majority of a quorum; 
the House resolved that he should be elected by a majority of the whole 
body; and if (he Senate had not yielded, there would have been no 
election. 

So, again, having resolved in the very outset that a majority of all 
the members should be necessary to determine every election, the 
Senate, in 1846, elected by a majority of a quorum. In 1847, the 
House elected by a majority of a quorum. In 1848, the Senate elected 
by a majority of a quorum. In 1850, the House elected by a majority 
of a quorum. This conflict occurs in the election of their own officers; 
in the election of State officers; in the election of United States Sena- 
tor; in all the elective functions discharged by that body. 

There is no uniformity of usage or rule upon any single question, 
but perpetual conflict. What, then, could more strikingly evince the 
wisdom of vesting final judgment of Senatorial election in a separate 
body, or the necessity for the Senate to exercise that judgment in ac- 
cordance with "known principles of law," to be strictly adhered to for 
the sake of uniformity and certainty, without regard to the primary 
judgment of the State authorities? 

The second proposition of the sitting member presents two points: 
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First, .at what point of time a Senatorial election is perfect; and, 
secondly, whether the legislature have power to set aside such election. 
The doctrine claimed upon the other side is thus stated on page 15 of 
the printed argument of the sitting member: ^^Assuming the con- 
testant's position to be correct, viz., that he ^received upon the first 
vote a mcyority of the body competent to elect ^^ he is not entitled to 
the seat, because, instantly upon this vote, the body which cast it de- 
clared he was not elected. The proceedings of the joint meetings of 
the two houses of the General Assembly of Florida (and this principle 
is applicable in each of the Slates) are not final until decided, and 
finally declared to be so by themselves. Their proceedings in joint 
meeting may be reconsidered, altered, amended, or revoked, while the 
joint meeting is in session.^ ^ 

By the Federal Constitution, legislative choice constitutes Senatorial 
election. By the State constitution, that choice must be expressed by 
viva voce vote. When, therefore, a choice is expressed by a compe- 
tent number of living voices, the election is perfect. All that re- 
mains is to provide suitable testimonials of the fact. Of these, the 
actual vote recorded on the journals, being the highest evidence, must 
control all other. A usual ceremon}^ on such occasions is to proclaim, 
declare, or announce the result. Each of these expressions, in com- 
mon parlance, and in Florida practice, is used to signify the same act. 
Thus, the first Senatorial election, in 1845, was ^^proclairaed;" the 
first ballot, on the 13th of January, 1851, was ^^declared;" the second 
and third ballots were ^ ^announced." This act may be performed 
either by the presiding oflScer or by some other. The practice in this 
respect appears to vary in Florida; for while in some cases the decla- 
ration is made by the presiding ofiicer, in others it is announced by a 
committee of one House to the other; and sometimes entered by the 
clerk without any formal declaration by the body, which would not be 
the case if the fact of election depended upon such formality. But by 
whomsoever made, and in whatsoever form, this declaration, procla- 
mation, or announcement, is but a ceremonial or ministerial act, form- 
ing no element of the election, and can neither change nor create the 
result. 

Of the numerous authorities that sustain this point, I shall only refer 
to the judgment of the committee of the Senate in Bateman case, to 
which I shall hereafter allude; and the case of Turner and Baylies, 
occurring in the House of Representatives, which is similar in many 
respects to the present. From the report of that case, it appears that. 
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by the law of Massachusetts, it was the duty of the Executive to de- 
clare and certify Congressional elections. In November, 1808, theie 
was an election for the Plymouth district in w^ich there were two 
candidates, Charles Turner, jr., and WiUiani Baylies. 3,719 votes 
were polled — 1,860 being necessary to a choice. 1,443 votes were 
polled for Charles Turner, jr., 430 for Charles Turner. The Governor 
and council being of opinion that these votes could not be counted for 
the same person, decided that there was no election, and ordered 
another. Upon the second election the same persons were candidates; 
a much larger vote was polled, and Baylies then received nearly 300 
majority; he was declared elected, received the certificate, and obtained 
the seat. The election being contested, the House of Representatives 
decided that the votes for Charles Turner at the first election should 
have been counted for Charles Turner, jr., thus giving to him thirteen 
more than the majority required; and that the first election being valid, 
the second was void. They therefore resolved that Baylies was not 
entitled to the seat; that Turner was entitled to it; whereupon he was 
qualified and obtained the seat. 

All the authorities show that the validity of these returns depend 
upon their truth, and when they conflict wiih the actual facts they are 
of no force. If, therefore, the actual vote on the 13th of January ex- 
hibited a choice by a competent number of electors, the election was 
perfect, and the object of that choice is entitled to the seat, unless the 
legistature had power to reconsider, revoke, or annul that election, and 
proceed to another. This power seems to be the ground mainly relied 
upon on the other ^e; and as it involves the power of removal from 
oflSce, and the tenure of the Senatorial term, it merits careful consider- 
ation. That power is claimed upon the authority of a decision by the 
supreme court of New Jersey. The facts of that case were these : Upon 
a legislative election for county clerk there were two candidates. On the 
first ballot one candidate received 27 votes, the other 28 votes, the latter 
being a majority of the electors present, but not a majority of the whole 
body. The presiding officer decided there was no election , and the assem- 
bly proceeded to further ballot. On the fourth ballot thirty-one votes, 
being a majority of the whole body, were received by the candidate who in 
the first instance had received the least number, and he was declared 
elected. Upon a writ of quo warranto, brought in behalf of his oppo- 
nent in the supreme court, it was claimed that he having received on 
the first ballot a majority of the electors present, was constitutionally 
elected. Without deliberation, without full discussion, without de- 
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ciding the constitutional question, without referring to any authority 
or precedent; judgment was rendered against the writ; two opinions 
being pronounced, one of which rests upon an unsound proposition, 
the other on a false analogy. The first opinion proceeds on this propo- 
sition, and it is a fallacy which in the first instance is well calculated 
to deceive. ^^Our minds are made up upon a point which we suppose 
will conclude the question before the court, which is, that all delibera- 
tive assemblies, during their session, have a right to do and undo, con- 
sider and reconsider, as often as they think proper; and it is the result 
only which is done." 

Here it will be perceived that the power of electora over an office, 
and of a deliberative body over its acts, are regarded as the same; and 
the term "result" is used to signify the last act, so that th^ proposition 
being reduced to its plain terms is simply this: All electoral bodies have 
a right to elect and set aside that election; choose and change their 
choice as often as they think proper; and he only is entitled to the of- 
fice who happens to be the last choice. This meaning is apparent 
from the import of terms. "To undo" an election is to set aside an 
election. The purpose of reconsidering a choice is to change that 
choice. Both imply a pre-existing election to be set aside; a pre-existing 
choice to be changed. And they involve the power of removing an officer 
elect and substituting another. This power is claimed by the sitting 
member during the joint session. But, if it may be exercised then, 
why not on any other occasion? For, being a power dependent upon 
mere will, the body that elects to-day may meet to-morrow, and when 
met it has always the same power over the subjecft of will, ^nd why 
may it not be exercised by any future legislature? For each legislative 
assembly has, over the mere subjects of will, the same power as its pre- 
decessors, and may exert it to the same extent. But, shrinking from 
this result, the power is claimed only during the session or joint meet- 
ing at which the election occurs. But how is it thus confined? Being 
a power dependent upon mere will, what defines its limits, or who can 
set its bounds? 

Besides, the duration of the joint meeting is itself dependent upon 
the mere will of the body, and, by recess, or familiar forms and fictions, 
may be protracted during the legislative term. Thus, the House of 
Representatives, in 1801, remained in permanent session seven days 
without adjournment. On a late occasion one branch of a State legisla- 
ture remained in permanent session two weeks without adjourning, and 
declared its intention to have remained two months if necessary to ac- 
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complish its object. And it is well known matter of history that de- 
liberative bodies, to maintain their power, or to accomplisli some pur- 
pose, have often declared themselves in permanent session. In 1801, 
although Ml. Jefferson received a majority of the States, yet it is well 
known that a majority of the individual members of the House of 
Representatives were opposed to him. Upon the theory here claimed, 
those members might have set aside the election after the 36th ballot, 
and proceeded to another biallot, until Burr, or some one more agieea- 
ble to them had been elected j and the same might have been done in 
1824, and may be done upon any future occasion. 

Besides, if legislative electors may exercise this power over an office, 
why may it not be exercised by other electors? Wherein does their 
power over an office exceed that of electors for President, Representa- 
tives, or other officers? It is clearly apparent that such power is in- 
consistent with official independence, and with the permanence of 
elective government. It is also in direct conflict with the Constitution. 
The freedom of government requires that the choice of officers should 
be dependent upon the will of the electors ; but the permanence of 
government demands that there should be some point of time at which 
that will ceases to act, and the right of office vests. This period is 
established by the provision of the Constitution, that Senators shall be 
chosen ^' for six years." By that provision freedom of choice and 
permanence of tenure are equally secured. The legislature have 
power to choose, but their first choice is the last and final result. 

This doctrine is sustained by the highest authority. In the case of Mar- 
bury against Madison, 1 Cranch, the President was authorized to ap^int 
magistrates in the District of Columbia for five years. In that case it 
was held, that the term of office being prescribed by law, the officer 
was not removable at the will of the President ; and that an appoint- 
ment, once made, could not be revoked. In delivering the opinion of 
the court. Chief Justice Marshall observed : Where an officer is re- 
movable at will, the act is at any time revocable. But when the of- 
ficer is not removable at will, the appointment is not revocable, and 
cannot be annulled. It has conferred legal rights which cannot be re- 
sumed. Discretion is to be exercised until the appointment has been 
made. But the appointment being once made, power over the office 
is terminated in all cases where by law the officer is not removable 
at will by him. The ng\)i to the office is then in the person appoint- 
ed, and he has the absolute unconditional power of accepting or re- 
jecting. 
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^'When an appointment has been made the whole power is exercised,, 
discretion has been completely applied to the case. If, by law, the 
officer be removable at will, then a new appointment may be imme- 
diately made, and the rights of the officer are terminated. But, as a 
fact which has existed cannot be made never to have existedy the 
power cannot be annihilated ; and, consequently, if the officer is by 
law not removable at will, the rights he has acquired are protected by 
law, and are not resumable by the President. Theycannot be extin- 
guished, and he has the privilege of asserting them in the same manner 
as if they were derived from any other source." 

The question, whether a right has vested or not, being in its nature 
judicial, it must be tried by the judicial authority, which, ki this in- 
stance, rests with the Senate. Now, the New Jersey court hastily as- 
sumed that the power of electors oyer an office, aad of a legislative body 
Qver subjects of legislation, is the same; but the subjects of legislation 
are always dependent upon the mere will of the legislative body. Each 
legislature may not only at \%ill reconsider, revoke, and annul all its 
own enactments, but all the enactments of its predecessors; but*as 
electors they have no such power over an office, the term of which has 
been prescribed by a paramount law, and hence the error of the first 
opinion. 

The second opinion of the New Jersey court proceeds upon a sup- 
posed analogy between the pow^er of electors over an office, and the 
power of a court over its judgments. By legal fiction the term of a 
court, however protracted, lasts but for a single day, and during the 
whole of that day its judgments rest only in legal discretion. A court, 
having complete authority over its records, may do what a legislative 
body cannot — make a fact which has once existed, as if it had never 
existed. And this power is exercised by some courts, not only during the 
same term, but at any future term, and their judgments may be recon- 
sidered, revoked, and annulled, at judicial pleasure. It needs no ar- 
gument to show that there can be no analogy between the power of a 
court over its judgments, and the power of electors over an office, the 
term of which is prescribed by law. 

On this proposition then I may conclude, that as the vote of the 
13th of January exhibits a choice by a competent number of electors 
that election was perfect and final; and the term of office being pre- 
scribed by law, the legislature could not reconsider, revoke, or annul 
that act, because the right of office vested immediately upon the votes 
being given, and it could not be revoked. The contrary doctrine is>. 
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inconsistent with senatorial independence^ with permanence of govern- 
ment, and is in direct conflict with the Constitution. 

The third proposition is^ in substance^ that in choosing a Senator the 
legislature are not bound by the State constitution. This view is thus 
expressed on page 10 of the first aj^ument of the sitting member: ^^I 
' maintain that the legislatures of the 3tates exercise the power without 
^ reference to the State constitutions^'* subject to the controlling power 

< of Congress only^ and a controlling power to be exercised by law. 
' And I maintain^ furthermore^ that if the constitution of Florida had 
' declared; in so many words^ that the legislature should elect the 
' United States Senators in any special manner y time, or- places such 

* declaration would have been void/ the Constitution of the United 

* Stat&s having reserved to itself alone the right to interfere upon the 

* subject," The same view is differently expressed in different portions 
of the argument. 

By the Federal Constitution the power to choose a Senator is 
veislld in a body termed ^^ the legislature;" by that term is desig- 
nated a body created' by the organic law of thS State^ and exercising 
its functions in strict accordance with the law of its being. By this 
action only can the identity of the body be known; for neither its name 
nor its organization need be the same in all the States. Whatever^ 
then^ may be the number^ the rank^ or the influence of the body^ or 
the. name it assumes^ if this action be not in accordance with the or- 
ganic law of the State, it is not the body designated by the Constitu- 
tion; upon it no elective power has been conferred. The Senate, 
judging by the rule of the Constitution, cannot award a seat upon its 
election; and whoever claims by its independent authority can have no 
right to represent the State in the Senate. If this proposition be not 
self-evident, and need authority to sustain it, it is to be found in the 
judgment of the committee of the Senate in Bateman's case. Speak- 
ing of the controlling power of the State constitution over senatorial 
election the committee say: ^^It seems equally clear, that each State 

< must possess the power of defining, by its organic law, the constitu- 
' ents of its own legislative department, of prescribing the qualifications 
^ of its members, and the limitations under which the trust confided to 
^ them shall be exercised." 

For further argument, then, it may be assumed as beyond doubt, 
that, in the absence of Congressional provision, a legislature, in choos- 
ing aSenator, is bound by the State constitution, and must act in ac- 
cordance with its provisions; that being the test of its identity, and the 
3 
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warrant of its act. In adopting the common law into their constitu- 
tion, the people of Florida provided a rule of election, governing all 
electoral bodies and elective acts within that State. Under that rule 
their first Senatorial election was held ; that election was one of the 
first legislative acts after the organization of the State. No other rule 
was provided; it was found adequate, and none other was deemed or 
imagined to be necessary. • 

This rule, then, being adopted by the Constitution, the legislature 
could not change or depart from it, except in accordance with consti- 
tutional provisions. By the 19th section of the sixth article of the 
Florida constitution, power is conferred upon the legislature to provide 
"by law" for all elections "not provided for in this constitution." No 
other power over elections is conferred. Even admitting that Senato- 
rial election is embraced within this clause, a specific mode of provision 
being prescribed, namely, "by law," no other could be pursued. Au- 
thority is conferred upon the legislature to pass laws by a certain style, 
and with certain sanctions. By that style and these sanctions <lily, 
can the laws be knowi, or legislative acts become laws. They have 
power, also, to pass concurrent resolutions having the force of law, but 
subject to the same sanctions. It is object^, on the other side, that 
this might subject rules of election to the governor's veto. But a 
sufficient answer to this objection is, that the people of the State have 
provided these sanctions expressly as a check upon the legislative 
power, which they can neither evade nor disregard. It is provided 
that, when the governor's sanction is withheld from a measure, it may 
still become a law upon receiving the vote of a majority of all the 
members of each house. This provision is the only one wherein more 
than a majority of a quorum is required by th*e constitution of Florida, 
and its expression, in this particular instance, rebuts any presumption 
that the legislature intended to impose such restriction on the power of 
a majority of a quorum, in any other instance. Power is also con- 
ferred upon each house to determine the rules of its own proceedings. 
These rules constitute what has been properly termed the lex parlia- 
mentaria; they relate to proceedings in each house. Applied beyond 
the jurisdiction of each house, they are of no force. The lex parliament 
taria of the house has no force in the senate; that of the senate has none 
in the house. The lex parliameniaria has, also, this peculiarity, while 
other laws may call into requisition diflferent departments of govern- 
ment, legislative, executive, and judicial, yet each house may prescribe, 
judge, and execute, its own rules. The lex parliamentaria thus 
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embraces legislative, executive, and judicial functions, and the officers of 
each nouse, from die speaker to the messenger boy, being its sulyects, 
they may be elected and removed at will, in such manner, and upon 
such occasion as may accord with the pleasure of either house for the 
time being. An example of election under' the kx parliamentarian 
and its application to the choice of an officer, occurred in the election 
of Speaker of the House of Representatives in 1809. On that occa- 
sion the votes were so divided between diflferent candidates and blanks, 
that no one had a majority of all the votes if the blanks were counted. 
But Mr. Yamum, having a majority of the expressed vote, it was 
contended by some, on the authority of Mr. Jefferson's case, that he 
was elected. But it was more justly contended, by Mr. Randolph and 
others, that the speaket, being an officer of the House, his election was 
not governed by the general law of elections, but was governed only 
by their own rules and their own customs; or, as Mr. Randolph ex- 
pressed it y more majorwn. In accordance with this supposed rule,\ 
there was another ballot. But the House has since departed from that 
custom, and estabUshed the rule of the common law, even in the 
election of its own officers. 

The election of Senator is not conferred upon either house for that 
purpose. The organization of distinct branches is not recognised. It 
cannot, therefore, be governed by the lex parliamehtaria of either 
house, but can only be governed by the constitutional law which regu- 
lates the action of the whole body. 

These considerations will dispose of the supposed legislative rules and 
usage claimed on the other side, ^hfither they be established by ex- 
press enactment, or by mere usage. That no rule or usage can be 
established by the legislature in conflict with constitutional provision, 
and that none, in fact, exists, has been fully discussed by the claimant 
in his printed argument, and I shall not therefore dwell upon that 
point, especially as there is no rule or resolution, having the sanctions 
required by the Constitution for a law providing for elections. An 
examination of those rules, moreover, will show, that, with one excep- 
tion, they were not designed by the legislature of Florida as prescribing 
any rule for themselves, but were only expressions of sense or opinion, 
upon the construction of a rule supposed to have been prescribed for 
them in certain cases by the Constitution, and they present no uni- 
formity of usage or rule, but perpetual conflict, as has already been 
•shown. The only exception is in the Senatorial election of 1848. 
On that occasion; as has already been stated; the House and the Senate 
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differed— the Senate aasating that a majority of a quomm was suffi- 
cient to electa (as is here claimed ;) the House insistiug that it should 
be by a majority of the whole body. And the passage of that resolu- 
tion itself rebuts alJ presumption or claim ^ that there was any previous 
usage having the force of law in that body. Being but a single in- 
stance^ it can eistablish no usage; and; besides^ by its very terms^ it was 
expressly ccmfined to the election then pending^ and cannot be extend- 
ed to any other. 

On this proportions then^ if this reasoning be correct, I may con- 
dude, that; in the absence of Congressional regulaUoU) the State legis- 
lature, in choosing a Senator, are bound by the State coiMitution; and 
the constitution of Florida having establii^ed a rule of election, the 
legislature had no power to depart from it, and timid not establish any 
usage or rule in conflict with it ; and hence, that this dlection, judged 
by the constitutional rule, must be awarded in ftivor of the claimant. 

There is now one final view of the subject which 1 beg you to ob- 
serve. It is this : Supposing there to be a legii^ative rule or usage, as 
claimed on the other side, that the legislature had power to establish 
it, and that it had immediate application to this ease ; yet, in accord- 
ance with that rule, Mr. Yulee was duly elected. As that rule or 
usage is said to have had its origin in the resolution of 1845, and to 
have been acted upon in the election of 1848, it may be inferred to be 
of the same import as those resolutions, although they differ in this 
respect, that the resolution of 1845 declares a majority of all the mem- 
bers "necessary" to elect, and the resolution of 1848 to be "suffi- 
cient to elect." But, admittinjf^the sense to be the same, and to im- 
ply the same absolute necessity, the application of the rule to the ac- 
tual vot6 on the 13th of January it now to be observed. In making 
that application two things are to be specially noted : First, the actual 
presence of fifty-eight electors ; for it is a mistake to suppose that if the 
blanks be not counted as dissents, their presence is t() be rejected, be- 
cause, as we have seen, electors may be present, aod ikil or refuse to 
vote, or throw away their votes, and yet their j^r^^ence be counted, to 
constitute the elective assembly. The ^stence of but one candidate 
before the body is also to be noted. If there had been more than one 
candidate, the legislative rule might have exercised a serious result on 
the election; because, in such case, the votes might have been divided 
between different candidates and blanks, and the blanks expressing no 
preference might have been attributed to dtbet of the candidates, and 
there being no manifest preponderance of dioice, there Would thf reforoi 
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fat want of certaitity^ be no election. An eicample of this occurred in 
the election of Mr. Morton in 1848. There wer^ tl^en two legally quali- 
JSed candidates before the body^ and 58 electors; 27 toted for Ward^ 
39 for Morton^ and 2 blanks. Here^ by the rule of the common law 
and tlie constitution^ Mr. Morton having a majority of the expressed 
vote^ was undoubtedly elected; but^ as the blanks expressed no prefer- 
ence^ and might be attributed equally to Ward as to Morton^ there was 
not that manifest preponderance of choice which was deemed neces- 
saiy under the legislative rule. But this ambiguity cannot exist where 
there is but one candidate before the body; because^ in that case^ the 
blanks can only be attributed to the same choice expressed by the positive 
vote. This important difference distinguishes the present case from the 
election of Mr. Morton in 1848^ from all other cases in Florida^ and 
from all cases wherein blanks have been counted in order to defeat an 
election. 

The supposed legislative rule is of this import: ^^That a major- 
ity of all the members elect composing the two houses of the General 
Assembly shall be necessary to determine all elections devolving upon 
that body." The whole number of members being 59 ^ 30 is a major- 
ity; and .hence this rule requires only the elective force of 30 votes. 
There were 68 electors present on the 13th of January , 29 of whom 
designated their choice by pronouncing the name of Mr. Yulee^ while 
29 others pronounced the word ^^blank." The legal effect under this 
rule of the vote thus standing is^ then^ the question before us. If the 
votes had been thus divided between two legally qualified candidates^ 
Uiere could be no dispute; for then the votes being in conflict^ and of 
the same elective force^ there would have been no preponderance^ and 
could be no election. But whether the vote thus standing with but 
one qualified candidate^ the blanks are in conflict^ and of the same 
elective force^ is the point in judgment. 

The numbers are equal; but numbers in themselves lugnify nothing. 
They may represent 29 eagles^ or 29 dimes; 29 cyphers, or 29 whole 
numbers, llieir value in any case depends on the nature of the thing 
to which they are applied. Here they are applied, in a political sense, 
to votes; and, in that application, as we have seen, there may be a 
legal majority without a numerical majority; for, as is said by Lord 
Denman, ^^there may be a legal majority where the numerical majority 
in tie f<Mo opposed." Overiooking this distinction between a legal ma- 
jority and a numerical majority, was the error of the presiding officer 
IB Florida whence t^s controversy has arisen. As to what is the legal 






38 

effect of the vote thus standing, the Federal Constitution^ as we have 
seen in its terms, is silent. But the. true rule of its construction is 
shown by the Maryland ballot box. The practice in Florida is also 
silent; for, even in their varied and conflicting practice, there is no 
case of positive votes for a single candidate, and an equal number of 
blanks. So that, even there, no rule of political arithmetic exists by 
which cyphers can be counted against whole numbers. But the con- 
stitutiqn of the State is not silent. It speaks plainly — ^in adopting the 
common law, it provides a rule of interpretation in this case precise in 
its terms, and specific in its application. By that law, the legal effect 
of a vote depends upon two things— -that it be given by a qualified 
elector /or a qualified candidate. These, in their union, are its ele- 
ments. If either be absent, it is nothing. To attribute elective force 
to a vote not given by a qualified elector, is plainly absurd. Can it be 
less absurd to attribute such force to a vote not given for, and which 
cannot be applied to, a qualified candidate ? In election by an aggre- 
gate body at common law, as we have seen, where a competent num- 
ber are present, the qualified votes represent the elective force of the 
whole body, whatever its number; and hence, there being no votes 
having any elective force in conflict with the 29 given for Mr. Yulee, 
his vote represents the elective force of the 58 present-rail of whom, in 
judgment of law, concur in the same choice; and that being a greater 
number than the 30 required by the legislative rule, he was elected in 
accordance with that rule. 

Not relying upon abstract reasoning alone to establish this point, we 
have entered the courts of Westminster, and observed the judgments 
there, from the time of Queen Anne to the present day. In one case, 
where twenty electors were present, we have seen Chief Justice Parker 
deciding that the only qualified candidate was elected by ten, or one- 
half the votes. In another case, where eleven electors were present, 
and but one qualified candidate, we have heard I^prd Hardwicke de- 
ciding that five votes elected. In anotlier case, where there were 
twenty-eight electors, and the law expressly required the major part 
of them to elect, we have seen that thirteen was a legal majority 
that elected; and we have heard Chief Justice Lee, one of the most 
cautious judges of England, declaring as the reason, that ^^the greater 
^ number of electors having thrown away their votes, they must be re- 
^ garded as not voting at all, or as consenting to the election of the 
^ qualified candidate; for those who vote for one who is not eligible, do 
< the same as if they had voted for a persQn not e^ting^ or dead^ and 
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< there is no way of voting against a person^ but by voting for some one 

< else." In another case we have heard Lord Mansfield decide that 
nine votes elected over twelve dissenters, becai;ise, ^ ^whenever electors 
* are present, and do not vote at all, they virtually acquiesce in the elec- 
^ tion made by those who do." In another case, we have heard Chief 
Justice Abbot delivering the opinion of the whole court, that 44 votes 
were a legal majority over 87. And we haye heard Lord EUenborough 
reviewing all the cases, and deciding that 16 were a legal majority over 
20 votes. And, in 1847, we- have seen the law again examined in 
the Queen's Bench, and have heard Lord Denman declaring that 
*Uhis is a wise and just rule in the law," essential to elective govern- 
ments. Ascending to the House of Lords, we have witnessed the Chan- 
cellor with the law lords around him — Eldon, the greatest common law 
judge of England, affirming judgment in the King against Hawkins, 
In the House of Commons we behold a uniform course of decision for 
more than 200 years, in accordance with the judgments of the courts of 
law. Passing thence to our own soil and institutions, we have observed 
the framers of the Constitution adopting the same rule of judgment 
upon their votes, and by its application organizing an elective govern- 
ment, defining its powers, and establishing the bonds of union between 
the States. In Congress we have witnessed strife ended, anarchy ar- 
rested, the sceptre of power departing from one great party to the hands 
of another, and the passions of a nation bowing in profound submission 
to the judgment of law. 

We need search no further, through State legislatures, the judgment 
of courts, the opinions of writers, jurists, and statesmen. For, if the 
true path of judgment in this case cannot be seen by the light of these 
examples, it would be a vain effort for me to show it by any other. 

How this question may be decided by the committee, and by the 
Senate, may be of little moment to the parties, and of no immediate 
consequence to the country. Both parties are doubtless actuated by the 
same motives in asserting their respective claims. Of the same politi- 
cal sect, the balance of party power in the Senate remains unchanged; 
of equal legal qualifications, the country will doubtless be served with 
fidelity by either. But, ac the decision may become a rule of judg- 
ment for the future, operating not only in the Senate, but by analogy 
extending its influence throughout the States upon all elective offices, 
and beyond, to the vast system of aggregate and corporate bodies that 
pervade the land, the ultimate consequence may be of much import- 
ance. 
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Besidee^ contested elections do not usu&lly occur in the season of 
political tranquillity that now prevails. They are most often excited 
by the strife of ambition, and the lust of power. Although judicial 
questions, they can seldom be decided in the serene atmosphere that 
surrounds a court of justice, but must be judged in the dust of a politi- 
ck arena, where rival interests and inj9amed passions are fiercely con- 
tending for victcMy. Judgment has hitherto been safely guided through 
perilous extremes by the rule of law; but if that rule be here departed 
from, what results, now concealed in the thick shadow of coming events, 
may hereafter ensue, you, sir, and this committee, better than I, can 
fcHresee. 

Having endeavored, plainly and respectfully, to set forth the ground 
of the claimant's case, with some of the reasons and authorities in sup- 
port of it, thankful for your attention, and craving pardon if I have 
trespassed on your patience, I submit the case to your judgment. 



